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Abstract:

An individual’s right to information on the actiies of public administration is one of the
fundamental rights that would allow a wide use sotial control over the organs of
authorities and create a civil society. It is alsgortant due to individual interests of
citizens, in connection with exercising their sutijpe rights. Polish legal system, and first of
all Constitution of Republic of Poland , guarantdes protection for the right to information
in the wide scope. Nevertheless, an analyze o$litigre solutions and relevant case studies
improve that there are still some not preciselylaigd areas concerning the subjective right
that may causes that the individual will not l@eato exercise the right to information
effectively.
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This paper focuses on the basic (general) legallagigns that are in force in the Polish legal
system and that determine subjective and objettbadaries that apply to the exercising of
the subjective public right, namely the right tdomnation on the activities of public
administration authorities. Consequently, it eithasses over the issues that refer to particular
regulations or only indicates them briefly. Suclframework is meant to achieve the main
objective of concentrating on legal guaranteeshefright to information, in particular those
legal measures that allow verifying the behavioupublic administration authorities in this
respect. It should be emphasized that a legal \@iymarticular significance for the exercise
of any subjective right can be found in those legsiruments that provide an individual with
an opportunity to actually use the right in an etifee way. In the context of the subject that
this paper deals with, it is not only legal guaesst to obtain information as such that is
important, but also guarantees related to the ndsthad quality of its communication.

It should be stressed that the right to informatamguires particular significance in the
relationship between an individual (citizen) andpablic administration authority (the

executive). This right, which is directly related the transparency of public authorities,
constitutes one of these basic rights that allow d&owide range of social control over
individual authorities but also enable buildingialcsociety. It is also important due to the
individual interests of citizens in connection witte exercising of other subjective rights that
are vested in them. From this point of view, it@ces additional significance, as exercising it
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directly affects the standard and quality of adstmaitive practice, thus becoming a vital
structural part in the transparency of administeatictivities.

In the Polish legal system, the right to obtainoinfation on the activities of public
administration and the related access guarantees been granted under Article 61 of the
Constitutiod. This right is included in the list of public sebjive rights of a political natute
Access to public information is considered to beoasequence of Article 4 para. 1 of the
Constitution of Poland, adopting the rule that shpreme power is vested in the Nation, and
from the ensuing subordination of state authorit@<itizens. In fact, the Constitution of
Poland of 1997 is the first act of the national lgnanting the right to information, understood
as an information relationship between an individaad the state; more precisely, a
possibility to demand information on the activit@sentities that enjoy public control. On the
other hand, specification of the manner and proeeduwhich information is granted, and
consequently, how the right is exercised, has ledegated to the ordinary legislator. While
specifying the list of subjects entitled to obtanformation, Article 61 para. 1 of the
Constitution of Poland narrows the entitled groopcitizens only, which stems from the
political nature of the right. Disputable as iinshe doctrine, the group of subjects entitled to
demand information under the Constitufiexpands at the level of statutes, where the tight
information is expressly extended to include angjett regardless of the citizenship factor.
However, the system-maker has not precisely sgelctfie list of subjects obliged to provide
information, indicating only to whom the informatishould refer: organs of public authority
and their activities as well as persons dischargoglic functions and other persons or
organizational units to the extent in which theyfpen the duties of public authority and
manage communal assets or property of the Statesiding Undoubtedly, this circle should

1 Cf. T. Gérzyiska, Prawo do informacji i zasada jawcioadministracyjnej (Zakamycze, 1999), 21 ff.;
T. Gorzyiska, “Kilka stow o prawie do informacji i zasadzjawncdici,” Paistwo prawa. Administracja.
Sadownictwo. Prace dedykowane prof. dr hab. Janustetawskiemu w 60. rocznicurodzin, A. Lopatka, A.
Wraobel, S. Kiewlicz (Warsaw, 1999), 116 ff.

2 pursuant to Article 61 of the Constitution of Republic of Poland of 2 April 1997 (J. of Laws N&8, item
319 as amended — further: the “Constitution of Rl “para. 1 A citizen shall have the right totaim
information on the activities of organs of publigtlaority as well as persons discharging public fioms. Such
right shall also include receipt of information the activities of self-governing economic or prsfesal organs
and other persons or organizational units relatmghe field in which they perform the duties ofbfia
authorities and manage communal assets or promdrihe State Treasury. para. 2 The right to obtain
information shall ensure access to documents aimg &nsittings of collective organs of public aathy formed
by universal elections, with the opportunity to maound and visual recordings. para. 3 Limitatiopsn the
rights referred to in paras. 1 and 2 above, maympmsed by statute solely to protect freedoms agiuts of
other persons and economic subjects, public osgeyrity or important economic interests of theeStpara. 4
The procedure for the provision of information,emeéd to in paras. 1 and 2 above shall be spedifjestatute,
and regarding the Sejm and the Senate by theis nflprocedure.”

® However, the right to be informed of the qualitytbé environment and its protection, which cryial the
right to information in general, is undoubtedly tight of a social nature. Such understanding starpgarticular
from situating Article 74 para. 3 of the Constituti of Poland, under which everyone has the righbeéo
informed of the quality of the environment andptetection, in that part of the Constitution of &ud that is
devoted to freedoms and rights of economic, soam cultural character. For more details on thétrig
information as a constitutional subjective righteSn particular: M. Bednarczyk, Obawamek bezwnioskowego
udostpniania informacji publicznej (Warsaw, 2008) 26 ff.

* Ibidem, 45-50.
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include not only legislative and judicial authcegi but also the executive, i.e. public
administration. The latter will comprise public admtration authorities in the strict sense
and the entities known as administrating authaitees well as any persons discharging their
functions in such entities. Further discussion Wwél limited to these subjects, as such is the
scope of issues identified at the beginning of ffaper. A public administration authority
should be understood, as J.¢Bbas if, as a person or a group of persons within the
organisational structure of a state or a territ@@f-government that have been appointed in
order to implement norms of the administrative iava manner and with effects specific to
that law, acting within the powers conferred updrent by law. The concept of an
administrating authority should be applied to aalgject upon which administrating functions
have been conferred by law or for which there elagally created grounds to vest the
administrative function therein and the functiorsve@tually vested in the authofity

The subject matter of a claim stemming from Artiéle of the Constitution of Poland is
information on the activities of organs of publigiority, including public administration, i.e.
public information. As regards the foregoing, thaer assumes the concept of P. Fajgielski
that information on the activities of public adnsination means information that is important
for the completion of public tasks and constitutihg knowledge of subjects, objects, actions,
facts or states that is a significant enablingdaéor the activities of public administration
authorities as such or achieving expected restilthese activities. It should be noted here
that public information will constitute a competeentity’'s statement of knowledge
concerning specific facts or regulatory environmentthe ensuing legal consequences of
both. This statement does not produce in itself dingct legal effects; nevertheless it may
influence the exercise of certain rights or dutiea receiving party or third partiés

The Constitution does not provide for a fixed metho make public information available.
The methods for making information available ascgpa in Article 61 para. 2 of the
Constitution of Poland (access to documents andagteed entry to sittings of collective
organs formed by universal elections) are modelg as they determine just the minimum
scope and form of the information transferred.dctfArticle 61 of the Constitution of Poland
does not specify in what language public informatghould be disclosed. Still, it may be
inferred from Article 27 of the Constitution of Rold, stating that the official language of the
Republic of Poland is Polish. On the other handigint of Article 4 of the Act of 7.10.1999
on the Polish Languadethe use of the Polish language is obligatorypiimciple, for all
public administration authorities.

® As in: Prawo administracyjne, ed. J. 8@Wroctaw, 2007) 130. In particular, we should irdé here:
government administration authorities, local goweent authorities and organs of a special status agcthe
National Broadcasting Council (KRRIT), the Supre@tember of Control (NIK), the Ombudsman for Childre
(RPD) and the National Bank of Poland (NBP).

® lbidem, 132.

" Cf. P. Fajgielski, Informacja w administracji putdinej (Wroctaw, 2007) 15.

8 In this way in particular: W. Taras, Informowaribywateli przez administragjWroctaw-Warsaw-Cracow,
1992) 21.

°J. of Laws No. 90, item 999 as amended, furtter*Act on the Polish Language”.
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Procedures in which information is disclosed arcsd in statutes. Taking into account the
issues addressed by this paper, a fundamentaéfioind) the general legal framework for the
rules that govern obtainment of information on #u#ivities of public administration is the

Act of 6 September 2001 on Access to Public Infaiond’. It is a general act applicable

wherever there are no specific rules of accessibdiginformation. Another essential act is
the Act of 14 June 1960 Code of Administrative Rrhaé’ that governs access to
information on individual administrative cases lieéry public administration authorities.

These acts constitute a direct source of provisibatjustify the claim of those subjects who
request access to public information from admiatate authoritie¥.

It is not without significance here to invoke theysions of the European Code of Good
Administrative PracticE. Although it is not legally binding, its signifinae as a standard-
setting document for the activities of the Poligeaitive authorities cannot be questioned. It
is also particularly useful when interpreting theysions of the administrative substantive
and procedural law in the discussed field.

Guarantees concerning the right to information lom dctivities of public administration as
included in the Act on Access to Public Informatene limited as to their subject matter by
the concept of public affait§ yet the legislator decided not to define it. ight of the
regulations specified in the Act, the concept stiobé related to matters connected to
completion of public tasks, discharging of publimétions and disposing of public property.
The right was granted to all subjects (natural gesslegal persons and non-corporate bodies)
regardless of citizenship or the existing real @gal interest. Limitations upon otherwise
unlimited access to official information arise froregulations on access to classified
information and other statutorily protected secr&isrthermore, the right to information is
limited for reasons related to privacy of a natyr@atson or a business secret. This limitation
does not apply to information on persons dischgrgaublic functions and information
connected with discharging of such functions, idelg on the circumstances of being

193, of Laws No. 112, item 1198 as amended, further“Public Information Act” (APIA).
1 Consolidated text: J. of Laws of 2000 No. 98, itBd71 as amended, further in the text: “CAP”.

121t should be emphasized here that before thetaféedate of the Act on Access to Public Informatiin areas
not governed by specific regulations there had lzepassibility — confirmed by judicial decisiond.(uidgment
of the Supreme Administrative Court of 30 Janud92(ll SA 717/01), Cause List 2002, No. 7-8, ité&+ for
an interested party to cite directly Article 61tbé Constitution of Poland (independent and diaggtlicability
of the Constitution) as the grounds to claim actegsublic information. This was possible becausthe direct
applicability of the Constitution stemming from iste 8 para. 2 of the Constitution of Poland arel gheat level
of detail of the subdivision included in Article 61 the Constitution of Poland.

13 European Parliament Resolution — European Codgoofl Administrative Practice adopted by the Eurapea
Parliament on 6 September 2001, further: “ECGAPSr ore on the disputable legal character of the
resolution, see K. Miaskowska-Daszkiewicz, “Prawm dbbrej administracji — uwagi na tle Rekomendacji
Komitetu Ministrow Rady Europy CM/Rec (2007)7,” Btkardy wykonywania wiladzy publicznej, ed. K.

Miaskowska-Daszkiewicz, R.M. Pal (Lublin-Stalowa &,a2008) 146 ff.

1 pursuant to Article 1 of the APIA every piece ofoirmation on public affairs constitutes public infeation
within the meaning of that Act.
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entrusted with the function or discharge theretsfp an the case when a natural person or a
business entity resigns from their rifhtThe subjects that are obliged to disclose public
information in light of the Act cited above are jiakauthorities and other entities that carry
out public taskS. Consequently, these are also public administragiathorities as defined
for the purposes of this paper.

The Act defines the subject matter of the informaitlaimed in very broad terfisin terms
of its scope it is connected with all informatiaomcerning public affairs.

The statement of knowledge, which public informatmonstitutes, is given in the procedure
specified in the Act on Access to Public Informatemd may take on different forms, ranging
from oral information to the permanent record @itg, i.e. a documeht

Two basic groups of procedures for the provisionpablic information are: the basic
procedure, consisting of the submission of inforarabn an authority’s own initiative in the
Public Information Bulletin (BIP), and additionahuxiliary) procedures: a. the procedure
consisting of providing information at the requeian interested party; b. the procedure of
announcement of public information on an autharitgwn initiative by laying out or
otherwise displaying in locations available to general public or by installing devices that
make it possible to become acquainted with publiermation; c. the procedure applicable to
collective organs formed by universal electionsysisting of entry to sittings thereof and
access to all materials that document their sistthdRegardless of the procedure in which it is
disclosed, public information should include atskethe identifying data of a disclosing party
and a person who has created the information mesigonsible for its content as well as the
date of disclosure.

15 Cf. Article 5 of the APIA. Among the statutorily gected secrets, the following should be named in
particular: personal data protection, confidertiyaih tax matters, bank secret, physician’'s pratessd secret,
pharmacist's professional secret and the occupsltisecret of legal professionals. For details ocess to
classified information, see J. Zéhy, “Dostp do informacji niejawnych w sferze spraw publiczhy
Obywatelskie prawo do informacji, ed. T. GardocWéa¢saw, 2008) 37-72.

15Cf. Article 4 of the APIA including a model list @bliged entities.

pursuant to Article 6 of the APIA, the subject reatif the information may concern in particulateimal and
foreign policy; information on organs of public hatity, including their legal status and form, angation,
focus and powers, persons discharging functionsitheownership structure and assets at their dapoules
governing operations of such entities, includinggedures for enacting public laws; methods for ikécg and
processing of cases; status of cases receivedr ofd@ocessing or settlement thereof; registezsprds and
files kept and the rules governing access to datluded therein; and public data such as: contedtferm of
official documents, content of administrative aetsd other adjudications, information on public pdp,

including property of the State Treasury and terid government units as well as property of statel

communal legal persons, public debt, public assi®taand public burdens. For a detailed descriptibthe

types of information that is made available by prbtministration, see P. Fajgielski, op. cit. 7421

18 pursuant to Article 6 para. 2 of the Act on AccesBublic Information, an official document is tbentent of
a declaration of intent or a statement of knowledemorded and signed in any format by a publiccifias
understood by the Penal Code, within the officitéd'gal powers, addressed to another entity or filececords
of the case.

9 Article 7 of the APIA.
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Provision of information on the authority’s owntiative®® is effected by: publication in the
Public Information Bulletin (BIP) or placement bgying out or otherwise displaying in a
location available to the general public. Such pdures may be obligatory or optional.

The BIP is developed as an official data commumoatmedium meant for publication of
public information. It constitutes a modern formpafblic information dissemination using a
uniform system of sites on a data communicatiowat. Pursuant to Article 8 para. 3 of the
APIA, public administration authorities are to ukes procedure obligatorily for information
on the following groups of issues: internal andefgn policy, public administration
entitie$?, rules governing operations of such entftlesontents of the documents that deal
with the course and findings of audits and evatuestj information on the state of the nation,
local governments and their organizational units sxiormation concerning public property.
It should be remembered, however, that pursuatitet@isposition included in Article 8 para.
3 clause 2 of the APIA, public administration auties may also use the BIP for
dissemination of other public information.

On the other hand, the auxiliary access mode,dissemination of public information by
laying out or otherwise displaying in locations iéaale to the general public or by installing
devices that make it possible to become acquaiwitgd public information, may be used
wherever access to the basic medium (BIP) is hedlby technical or financial constraints.

Public information is provided at the request of interested party when it has not been
disclosed on the authority’s own initiative. In miple, readily available information is
disclosed orally or in writing without a writtenqeest®. It may be provided to the requesting
party as unprocessed or processed information.ddepsed information should be provided
in a manner and form conforming to the applicaleguiations and the request. Processed
information is information that has been organibgdan obliged subject with the use of
additional effort and measures, based on the dated in connection with the requesting
party’s demand and based on the criteria specbiethe requesting party itself. Access to
processed information is limited by legitimate sbanterest considerations.

The rule is that the information is made availadiléhe request of an interested party without
unnecessary delay, within 14 days at latest, urthesssbliged entity is unable to do so. If this
is the case, the entity is obliged to notify thguesting party to this effect and communicate

% For an at length discussion of the non-requestedsion of public information, see M. Bednarczg, cit.

2L This applies in particular to information on pladnactivities of the executive, drafting of normaatiacts or
programmes concerning implementation of publicsaskethods of their implementation and target tesul

2 ncluding on their: legal status, organisation,uscpowers and competent persons and bodies digear
their functions therein.

% gpecial emphasis should be put on: informationtteir mode of operation, methods for receiving and
processing of issues, status of cases receivedr ofdprocessing or settlement thereof; registersprds and
files kept and the rules governing access to deaded therein.

24 Cf. Article 10 of the APIA.
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reasons for the inability, postponing the deadforeprocessing of the case by a maximum of
two months from the request submission tfate

In principle, while making public information avallle at the request of a party, public
administration authorities are obliged to do saiway and form specified in the request,
unless the obliged entity’s technical capabilifigevent it from doing so. If this is the case,
the obliged entity must notify the requesting paayhis effect, providing information on the

way and form in which it is able to comply with trequest and appointing a time limit of 14
days for submission of a relevant request. Shooéd a@ppropriate request be not received
within the time limit specified above, the procewg$ instigated by way of the original

request are discontinu®dy an administrative decision. Moreover, the tiimeét is extended

if a public administration authority has to incutditional costs related to processing the
request. Extension of the time limit entails oblayg notification of the requesting party to

this effect’.

As regards the legal form in which public infornoatiis disclosed, there is no express
declaration on the part of the legislator. In b&tlgal doctrine and judicial decisions, a
predominating approach is that public informatioas-a statement of knowledge — is made
available by way of an action of a material andhigcal naturé®;, some say, however, that the
same should be considered an administrative de€isiti is difficult to share the second
approach, especially in light of the circumstartat public information, in line with Article
10 para. 2 of the APIA may also be disclosed witleoformal request in written or oral form.
If this is the case, there are no normative growmdstsoever to classify such an action as an
administrative decision, if only we take into acobdhe prevailing rule that such actions
require obligatorily the form of a written instruntefor the entire proceedings and the
decision itself.

As to the refusal to disclose public informatiordatiscontinuation of the proceedings, such
actions are initiated as a qualified action of atharity, i.e. an administrative decision. In
principle, the decision is bound by the provisiafighe CAP, subject to the proviso that the
appeal processing time is shortened to 14 Yaykhis means that a party interested in
obtaining public information may appeal against tlexisiori* with a possible effect of

%5 Cf. Article 13 of the APIA.

% Cf. Article 14 para. 2 of the APIA.

#7 Cf. Article 15 of the APIA.

%n this way in particular: W. Taras, op. cit. 2dabroad discussion of approaches presented bgdtizine
and judicial decisions in: G. SibigRrawne formy dziatania podmiotu udgshiajgcego informacje publiczne
na zqdanie Speech at the conference: “Dgsido informacji publicznej — rozwoj czy stagnacjiystitute of
Legal Studies of the Polish Academy of SciencesNRAVarsaw, 6 June 2006; copied typescript; cfséiseto
Article 16.

2 |n this way in particular: T. R. Aleksandrowiczpientarz do ustawy o depie do informaciji publicznej
(Warsaw, 2008) 249.

30 Cf. Article 16 of the APIA.

31 The appeal is processed summarily i.e. within dylsdSee Article 16 para. 2 of the APIA.
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having the decision’s content changed after repeateamination of all real and legal
circumstances of the case. It is also possible tii@r requesting party to appeal to a
voivodeship administrative court against the fidatision, and thus exercise control over the
lawfulness of public administration authoritiestians as regards refusal to disclose public
information or discontinuation of the proceedingfsthe latter is the case, the summary
procedure applies al¥o

On the other hand, pursuant to Article 22 paraf the APIA, the party that has been refused
access to public information due to exclusion sfapenness to the public and by invoking
personal data protection, the right to privacy aedrets other than a state secret, professional
secret, confidentiality in tax matters or stat@sticonfidentiality, has the right to bring an
action to a common court to have such informatimeldsed. In this situation, the legislator
has not provided for the summary procedure.

Theoretically then, in light of legal regulatioreferred to above, it should be considered that
guarantees concerning the right to information lo dctivities of public administration are
full and provide the entitled subjects with a rnpassibility to exercise their right. Analysis of
the existing judicial decisions shows, howevert this is not quite the case.

The first important issue from those that are nohotusively regulated and make it
problematic for interested parties to exerciserthghts, consists of the grounds for refusal to
disclose public information. Contentious judiciactsions as they are in this respect do not
have a positive impact on the guaranteed charadténe right. Two dominant, yet polar
approaches may be identified. In accordance wighfitist approach, if a requested piece of
information is not public information within the lex@ng of the Act in question, then there are
no grounds to issue a decision refusing disclostitke public information. Such a request is
usually dealt with by way of an ordinary letter sekbed to a requesting partyAt the same
time, no legal solutions are provided concerninilesaent of a possible dispute between a
party interested in obtaining information and thetharity, whether a given piece of
information constitutes public information withihe meaning of the Act. It is the authority
alone that makes an arbitrary decision in thiseesBuch verification is possible at the stage
of proceedings before administrative courts. Themsd approach assumes that any refusal to
disclose public information should be in the forfrao administrative decision, citing Article
104 of the CAP as a legal basis for its i§8us it seems, this approach should be approved.
Although an action of a public administration auttyoconsisting in sending a letter to a

32 Cf. Article 21 of the APIA under which the casesdier is submitted to the court within 15 days, leviihe
complaint should be processed within 30 days.

% Cf. the judgment of the Supreme Administrative £¢NSA) in Warsaw of 11.12.2002, || SA 2867/02 uSa
List 2003, No. 6, p. 33; the judgment of the Suprehdministrative Court (NSA) in Warsaw of 25.03.200
SA 4059/02,LEX No.78063; the judgment of the Voivodeship AdministratCourt (WSA) in Biatystok of
15.03.2007, Il SAB/Bk 69/06, ONSai WSA 2008, No. iem 102; the judgment of the Voivodeship
Administrative Court (WSA) in Warsaw of 26.04.2007SA/Wa 162/07 LEX No.322803; the judgment of the
Supreme Administrative Court (NSA) in Warsaw of 62007, 1l Sa/wa 162/0LEX N0.322803.

34 Cf. the judgment of the Supreme Administrative G¢MSA) in Warsaw of 16.01.2004, || SAB 325/QFX
N0.162287; the ruling of the Voivodeship AdministraiCourt (WSA) in Warsaw of 25.01.2007, Il SA/Wa
1932/06,LEX No. 301725; the judgement of the Voivodeship Admiristie Court (WSA) in Cracow of
30.01.2009, Il SAB/Kr 109/08,EX No0.478699.
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citizen may be subject to the administrative caoritrol as to is lawfulness, the complaint is
processed in a procedure other than the summacgguoe guaranteed by the Act on Access
to Public Administration. And the time, and thuse tBpeed of processing the case is
undoubtedly an important factor in the effectivenesf obtaining public information.
Analogous problems occur when an authority states it does not possess the requested
information. Without doubt, it would be more expadi for the entitled subjects if the Act
was amended to expressly indicate that for suclatsiins a refusal administrative decision
should be issued with all its consequences. Suclagproach is also justified by the
circumstance that the existing judicial decisiond the legal doctrine have both taken a stand
that the refusal to undertake an action of a matand technical nature should always be by
way of an administrative decision.

Another important issue that is indirectly related the aforementioned problems is the
situation when an authority fails to act, i.e. patcess the case on time in the situation where
the public character of the requested informatgdisputable. Analysis of judicial decisions
in this field leads to the conclusion that thisuss- as a disputable one — is not settled
unambiguously, which is by no means expedient t® keneficiaries of the right to
information. The first of the approaches preseriiegove assumes that if the requested public
information is the public information within the amng of the Act, and a public
administration authority fails to act, then a pagyentitled to lodge a complaint about such
failure to act to an administrative colirtThe second approach that can be observed in
judicial decisions assumes that regardless of tiigocharacter of the requested information,
the refusal to disclose it should take the fornamfadministrative decision, whereas failure to
act or send a letter that merely provides infororatihat is not an administrative decision
should be considered the authority’s failure to #et can be complained about to an
administrative coutf. The second approach should be considered agdgftamate one as it
affords the entitled party an increased measungratection under the right to information
guaranteed by Article 61 of the Constitution of &wl. Yet, it would be appropriate if the
legislator stated its relevant position in an egpreay.

In connection with the problem of an authority’duee to act and irrespective of remedies by
which the subjects may counter it, another probheay occur; namely, of the damage caused
by non-provision of the requested information ooyiing it too late. In such situations,
although there are no specific regulations in tled én Access to Public Information, the
applicable provisions should be the general oneemgng liability of the State Treasury or a
territorial self-government unit for damage reswtifrom non-settlement, to which the
authority is obliged under Article 417 1§ 3 of il Code®’.

% See the judgment of the Supreme AdministrativerC(NSA) in Warsaw of 10.01.2007, | OSK 50/06X
No.291197.

% See the ruling of the Voivodeship Administrativeu® (WSA) in Warsaw of 25.01.2007, Il SA/Wa 1932/0
LEX No.301725; the judgment of the Voivodeship Adminitha Court (WSA) in Cracow of 30.01.2009, I
SAB/Kr 109/08,LEX N0.478699.

37n line with the provision cited, if the damagesHseen caused by non-settlement or lack of deciiohthe
law obligatorily requires them, then redress maycl@med once the relevant proceeding find that-non
settlement or lack of decision was unlawful, uniesgarate provisions provide otherwise. See, iatgraletalil,
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It seems also that in the situation where inconepilefformation is given, liability of the State
Treasury cannot be excluded, of course if the ¢ardi laid down by statutes are met.

To sum up this part of the discussion concernirgetkercise of the right to information that is
vested in an interested party regardless of ital legerest, it should be stated that this right is
not fully guaranteed. As the range of entities Hratconsidered public administration entities
obliged to disclose information is extensive andh&smaterial scope determining what is and
what is not public information is wide, satisfagt@uarantees cannot be given. In particular,
it should be pointed out that there are no legaledies that would enable the entitled subjects
to effectively exercise their right to informatidhat is complete, true and as requested in a
quick and straightforward way. The legal situatisrseriously aggravated by contradictory
judicial decisions, which also result in non-redpeg of the principle of equality before the
law. Consequently, the legislator’s interferencénm indicated areas is necessary.

The second normative model that allows exercidmggright to information on the activities
of public administration authorities is the one wenthe public character of the information is
excluded due to protection of privacy consideratiand available only for reasons related to
the legal interest of an individual. The model @& 80 developed in terms of norms as in
principle it is limited to institutions rooted iheé Code of Administrative Procedure occurring
in individual administrative proceedings. Basictitugions related to the exercise of that right
are: the general principle of Article 9 of the CARviding for the obligation to inform; the
right to access the case file; and issuance officates. These institutions already enjoy a
well-established position, also because of thecatife period of the legal instrument that
regulates them.

The obligation to inform under Article 9 of the CABnsists of two specific obligations. The
first one refers to parties to the proceedings whould be informed about real and legal
circumstances that may influence assertion of thgits and obligations being the subject of
the administrative proceedings. The second obbgatefers to both the parties to and other
participants in the proceedings. It consists ofiblip administration authority overseeing that
such subjects do not suffer damage due to ignorahtlee law, and thus being obliged to
provide necessary instructions and clarificationsthin the meaning of the aforementioned
provision, the damage should be understood as atgrial or moral injury or the loss of a
possibility to have the case settled as expectéekins of both the essence of the case and the
time of settlemenf. Unfortunately, the authority’s obligation to imfo is not normatively
connected with a party’s claim to receive such nmi@tion. It is worth noting here that
procedures concerning specific proceedings somstimge the institution of binding
interpretation of legal regulatioffs which can be requested by an entitled subjeah(amn

P. Dzienis, Odpowiedzialdé cywilna wladzy publicznej (Warsaw, 2006). A similsolution was adopted by
the Supreme Court in its judgment of 27.03.2003CKN 41/01, OSNC 2004, No. 6, item 96 for situations
where public information provided within the statyt time limit is admittedly compliant with the dat
possessed by the entity obliged to provide informmabut at variance with facts, so — objectiveleaking —
untrue.

3 For more details, see J. Borkowski, Gloss to tigginent of the Supreme Administrative Court (NSA) o
15.10.1992 Sa/Ka 766/92, OSP 1994/5/92.

39Cf. in particular Article 10 of the Act of 10.07.28 on Freedom of Economic Activity (consolidatexttd. of
Laws of 2007 No. 155, item 1095 as amended) anitl&rt4b 81 of the Act of 20.09.1997 — Tax Ordinanc
(consolidated text: J. of Laws of 2005 No. 8, it@nas amended).
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awarded claim). This is the type of qualified afficinformation provided at the request of a
party and originating from a competent public adstmtion authority. Most often, it
concerns the scope and manner of application ofatlve to a particular case. Its attributes
include binding force and particular protection fine receiving party. In principle, the
amendment or repeal thereof is possible on a stagtbasis.

Information in the general administrative procegdishould be provided in the course of the
entire proceedings. This principle is closely retato another one expressed in Article 8 of
the CAP — the principle to increase citizens’ tinsstate agencies and improve citizens’ legal
culture and awareness. Given the well-establishedicipl decisions, this particular
relationship results in adoption of certain rulesgning information given in the course of
such proceedings. The basic one says that noboduldshbe affected by negative
consequences of their action, if it is undertaketine with the official information given to
them, whereas such adverse consequences of tbe abill be eliminated by the authority
itself’®. Nevertheless, even the misinstruction cannotteraaubjective right for the party to
receive a right that does not stem from the legglilatior™.

Violation of the principle stemming from Article & the CAP may be caused by failure to
give relevant information or instruction, discloswf information that is imprecise, too vague
or incomplete; namely the information that omitgdkeor real circumstances important for
settlement of the case or information that is f&lseiolation of this principle may constitute
sufficient grounds to repeal an administrative sieci in the course of the appeal proceedings
or as part of the judicial control over adminisoat®.

The institution of access to an administrative ddeeéhas been statutorily guaranteed only to
a party to the proceedings, and is related to brqhaqto effect the right specified in Article
51 para. 3 of the Constitution of Poland, statimat everyone shall have a right of access to
official documents and data collections concernmgself. Pursuant to Article 73 of the
CAP, a public administration authority is obligedgrovide a party to the proceedings with
access to the case file as well as a possibilitpke notes on and make copies of the file at
any stage of the proceedings. Refusal to perforch aativities may occur for files subject to
state secr&t or other files excluded by the authority for im@amt national interest
considerations. The refusal takes the form of amguthat can be complained against. The

“0Cf. W. Taras, Gloss to the judgment of the Supr@uert (SN) of 23.07.1992 Il ARN 40.92, Pip 1993).N
3, p. 110; the judgment of the Voivodeship Admirsive Court (WSA) in Warsaw of 1.12.2005 VII SA/Wa
747/05,LEX N0.196272.

L Cf. the judgement of the Voivodeship AdministratiCourt (WSA) in Warsaw of 14.11.2006 V SA/Wa
1628/06,LEX N0.339651.

2 In this way in particular: B. Adamiak, J. Borkoviskodeks posfpowania administracyjnego. Komentarz
(Warsaw, 2006) 80.

43 Cf. the judgment of the Voivodeship AdministratiG®urt (WSA) in t6d of 17.02.2009 Il SA/d 807/08,
LEX N0.478536.

**1n legal doctrine, a controversial issue is thgidator’'s omission of business secret as justificaof refusal
to access the case file. For more details, see Knitecik, Zakres udogpniania akt sprawy w pagiowaniu
administracyjnym RPEIS 2008, No. 2, 95 ff.
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material scope of the obligation specified in Adic/3 is also outlined by technical
considerations. The obligation refers only to fiteat are currently held by a given authority
and the party cannot demand that the files areghtoliom another authority. This regulation
is justified by the need to protect privacy of ffaaties to the proceedings. On the other hand,
it does not provide sufficient protection to statily protected secrets other than a state
secret, such as business secret. Undoubtedlyaliles the party concerned to learn about
extensive legal and real circumstances of the aglievase.

Pursuant to Article 217 of the CAP, a certificatesisued by a public administration authority,
if the law requires official confirmation of speciffacts or the state or when a person applies
for a certificate due to its legal interest by wdthe official confirmation of specific facts or
the regulatory environment. The obligation to issueertificate applies in particular to
confirmation of information included in the recoradisregister kept by or in possession of a
public administration authority.

Although the essence of the certificate is nathiare information but to officially confirm a
specific fact or state, the literature on the scbgmphasizes that the obligation to issue
certificates at the request of a citizen constdute “passive obligation to provide
information™>.

To sum up the second part of this discussion, dukh be emphasized that the right to
information on the activities of public administocat authorities, as exercised in individual
proceedings concerning a specific case of a giaety ;s guaranteed to the extent that allows
its effective use. This is derived in particulaorfr the fact that access to information is
determined by the need to provide for the widesisfide protection of a special interest i.e.
the legal interest rooted in the subjective puldiw. The transparency of administration in
this respect has been limited to immediate stakigns) yet the limitation is justified by the
need to protect privacy. Surely, the deficiencyehés that the obligation to provide
information has not been linked to the claim awdrttethe party as well as the fact that the
obligation to give complete, unambiguous, clear g@melcise information does not stem
expressly from any legal norm. Nevertheless, thguuof judicial decisions and a well-
established position of legal doctrine are botlerded towards the fullest exercise of an
individual's right in the administrative proceed#gincluding the right to information.
Definitely, the effective period and applicabiliby the CAP and institutions regulated therein
are not without significance here. Therefore, thisthod of regulation should be considered
more comprehensive than the regulatory model agipicto access to generally available
public information.
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